REPORT OF THE HEAD OF PLANNING AND REGENERATION

ANNEX 3

APPEALS AND REVIEW COMMITTEE, 28th September 2020
BOROUGH OF CHARNWOOD (11 Tickow Lane Shepshed) TREE PRESERVATION
ORDER 2020 - PROVISIONAL

1.0

Introduction

1.1
Background
A planning application P/20/0168/2 for a proposed detached double garage to front of
existing dwelling, conversion of existing garage to living accommodation and construction of
wall and timber fence 1.8m high with gated entrance along front boundary. The proposed
garage would be very close to the mature sycamore and well within what would be regarded
as the Root Protection Area had one been drawn up for the application. It was clear that the
proposal was not informed by the guidance set out on BS 5837:2012 Trees in relation to
design, demolition and construction- Recommendations. I gave advice on how to mitigate
likely impacts and that ideally they should have a proper survey and impact assessment to
guide the design. The applicant then said if the trees presented a constraint to the desired
garage he would simply fell them as they are not protected. The only effective way to control
works and protect the tree is to place them under TPO.
1.2 The Site
The site is domestic dwelling front garden with an historically open aspect without boundary
wall.

1.3

Condition of the trees

In the case of the sycamore the tree is in good condition.
In the case of the beech it is in fair condition due to the presence of minor ganoderma to the
base of ther stem. There is minor reduction in foliage density but otherwise the tree is in
good health. Its has an extected lifespan of 5-10 years.

2.0

The Objections to the Order

1 objection to the Order was received by email.
Objection - Mrs S Joyce
The objection asserts that:
1. We have had a tree survey report carried at the request of Mrs Nora O Donnell to
provide additional information in relation to trees and proposed plans.

2. The Copper Beech Tree marked on map as T2 is a deceased Tree and has been
given a retention category of U.

3. The Tree inspector queried to why the councils tree officer had applied a tree
preservation to this tree, as it is very clear to the trained eye the copper beech is at
end of life.

4. We cannot see how it is possible to protect and retain in a satisfactory manner a tree
which is severely diseased and at end of life, therefore request TPO to be lifted on
this tree.

5. With respect to The Sycamore Tree marked on the map as T1, I appreciate the need
for protection during the application process through to build, should our application
be approved. However once this has come to a conclusion, I would appreciate being
re-instated to pre application status.

6. I found this quite upsetting, especially given the fact that directly across the road to
our property is a Jelson building site for 300 new homes, at least 8 trees and various
Hedgerows were ripped out recently, some of which were during Bird nesting
season. Please explain what happened to the visual amenity of the area when this
happened? and where was the Tree officer to protect all those trees which lined the
street? Just doesn't appear fair to me.

No other written representations have been made in relation to the Order.
3.0

Response to the Objections
1. It is true that I advised they get a property tree survey conducted by a Register
consultant of the arboricultural association or similar arboricultural accreditation body.
The reason was the architectural drawing were inaccurate for the details of the tree
and it was self-evident from the architect’s drawings and other submission that they
did not understand the needs of existing trees. I gave extensive advice on how to
protect the trees and construct in close proximity to trees. The objector’s point does
not amount to an objection reason. It is merely background information.

2. The Copper Beech Tree marked on map as T2 is not a ‘deceased Tree’ it is very
much alive. I dispute the assigned category U. The tree is not of such poor condition
to merit Cat.’U’. It is alive, has good branch structure and the colonised ganoderma is
relatively small. In an email to the case officer Mrs Lewis I gave a response which
she forwarded to the architectural agent on 29 May 2020 setting out the following:

Further to your email I [Wendy Lewis] have received the following answers to your queries
from Nola:
The ganoderma fruiting body on T1 copper beech is minor not substantial as claimed by the
applicants consultant. The tree does not suffer from any substantial dieback but actually
exhibits good foliation. It is not dangerous but in decline as Ganoderma will reduce the trees
life span. The presence of this fungal body does not necessarily require felling at this stage.
Crown reduction may be more appropriate with regular monitoring. The issue regarding
objection to the TPO must go through the procedure set out and managed by Democratic
Services. The objector is advised to have a resistograph or similar approved test carried out
on the stem base of the copper beech.
Anyone wishing to carry out works to a protected tree must submit a planning application
for works to TPO tree. This can be done via the planning portal or by using the form #26
available here https://www.charnwood.gov.uk/pages/downloadableforms. If they wish fell
the copper beech this would need to be supported by an Arboricultural Association
Registered arboricultural consultant’s report supported by a resistograph test is a system
that measures the speed of sound travelling across timber. test to detect presence and
extent of stem decay, stages of rot, hollow areas, cracks and ring structure. The resistograph
can be used to provide an estimate tree stability and longevity.
I note that the report concludes that there does not appear to be any reasonable cause in
Arboricultural terms why the proposal should not go ahead. I will be writing my report on
this basis. ….

On 22 July 2020, I conveyed in an email to Mrs Joyce the following:
You and your tree consultant were advised to provide evidence by way of
either a resistograph or picus test to support the claim that the tree is
unstable. To date the requested tests have not been submitted.
While the tree does have a ganoderma fruiting at its base, there is no patent
evidence to warrant the removal of the tree under the Regulation 14
Exceptions clause.
When considering risk the tree consultant would be well advised to follow the
principle of risk management as advised by the National Tree Safety Group
http://ntsgroup.org.uk/
The requesting of proof e.g. a resistograph test is the shared opinion of
myself and, other local authority officers who are specialist arb. trained, from
whom I have sought second opinion, considering the overall good condition of
the tree. The presence of ganoderma in of itself would not automatically lead
to a tree being given a Category U.
The requested tests would be a requirement if you were to submit an
application to fell it, which you are, of course, free to do. The application can
be filled out via the Planning Portal or from here
https://www.charnwood.gov.uk/pages/downloadableforms. scroll down to
#26. The process takes 8 weeks.

3. I assume by the term ‘Tree inspector’ Mrs Joyce means her trees consultant, a
member of the Institute of Foresters. I am not a tree officer but a landscape officer, a
fact I conveyed to Mrs Joyce and her husband on a site visit in March. I dispute that
the tree is ‘at end of life’. A great many trees in parks and open spaces including
LCC highway trees are colonised by Ganoderma. [Personal communication during
shared site inspection of street tree in CBC Conservation Area with LCC Arb. Officer
& personal communication with CBC Senior Open Space Officer regarding tree
management strategy in regard to presence of ganoderma] The presence of
Ganoderma in of itself is not an indicator of death or dying in a tree. Such trees are
monitored from year to year and when the crown begins to die back they are typically
crown reduced as a first stage in ‘managed decline’. When a tree manager observes
clear signs of spread of ganoderma they then usually undertake a resistograph test.
Such trees are generally only felled if the resistograph test finds structural integrity of
the stem base to be compromised.

4. The tree is not seriously diseased. While it has ganoderma present to the base it is
not at a stage where the tree would be compromised or rendered dangerous.

5. I am not clear what Mrs Joyce means here. She agrees to the need to protecting the
tree. The TPO provides the legal basis for this to the highest level possible. Removal
of legal protection would render the tree vulnerable to improper works including
severance of anchor roots and potential felling. The pre-application status of the tree
was totally unprotected. Even if aspects of construction tree protection were added to
conditions they have little weight when it comes to planning enforcement should the
conditions be breached. I have been advised that where the Council seeks to
protects trees on development sites outside of Conservation areas we should create
TPOs. It is also a Duty under Section 197 of the Town and Country Planning Act
1990 to make provision for the protection of trees.
6. This expression of emotional upset and frustration is an issue outwith the scope of
this Committee. It is therefore not relevant nor a reason for an objection to the Order.
I cannot comment on the assertion.

4.0

Conclusion

Removing the Order by failing to confirm it at this appeal and review committee would mean
the trees would be subject to felling with the loss of their amenity to the area. The only way
to secure the trees presence and subsequent replacement is via confirming the Order.
Should evidence be submitted either via a 5 day Notification or via a TPO tree works
application that either tree should be removed due to loss of structural integrity such as a
could be demonstrated by either a resistograph or pictus test then reasonable consent with a
requirement to replace could be given.

The committee is therefore recommended to confirm the Order without modification.

Contact Officer:
Nola O’Donnell MAgrSc Dip (hons) LA CMLI
Senior Landscape Officer
Tel: 01509 634766
trees@charnwood.gov.uk

APPENDIX A - PHOTOGRAPHS

Context- view along street

The copper beech

The Sycamore

APPENDIX – ADVISORY NOTE ON NOTIFCATION OF DEAD AND DANGEROUS TREES.
PLANNING SERVICE - CONSERVATION & LANDSCAPE TEAM
DANGEROUS or DEAD TREE NOTIFICATION - PROTECTED TREES - TPO
Regulation 14 & 15 Exception Works
You mentioned the word ‘dangerous’ or ‘dead’ in relation to your protected tree.
If your use is technically correct the law allows for works to make a tree safe.
Such works to remedy a hazard must meet the legal definition description of
presenting ‘an immediate risk of serious harm’. Any tree surgeon professionally
registered with their industry accreditation body will know this.
There are three priority levels for dangerous tree notification.
1. immediate hazard requiring immediate emergency action – for this a
tree surgeon may act immediately making contact with the Authority
though the urgency may override waiting for a response. However the
tree surgeon must be prepared to have his decision challenged and must
provide evidence in writing with photographs as a Notice as soon as
practicable that his action was necessary and proportionate.
R14 (1) (i) or (c.) & (2) (a)
2. Hazard requiring urgent action in days- for this the above mentioned
evidence should be submitted in writing. This is known as 5 day
notification. If there is no response in 5 days, the Notifier can proceed but
as above must have submitted the required evidence as part of the
Notice. We endeavour to return an acknowledgement well within the 5
working days and may visit the site or require further information.
R14 (1) (i) or (c.) & (2) (b)
3. Identified hazard presenting potential future danger but not an
immediate risk of serious harm- this must be dealt with through the
application process.
Any emergency works needed can be carried out providing formal notice is made
to the Council and evidence presented, as soon as practicable. This ideally can
be by email but could be by Royal Mail. The phrase ‘as soon as practicable’ can
be interpreted that a tree surgeon could as soon as he reaches the site and his
assessment of ‘immediate risk of serious harm’ is a level 1 priority, can get to
work immediately once he takes the required photographs and sends the
evidence in after he has remedied the hazard and I acknowledge and recognise
that such situations may occur. The law is quite strict and only the hazardous
part of the tree may be removed. In some situations the tree itself is the hazard.
If further works takes place the tree surgeon could be liable. All works must be
in accordance with the BS3998 as appropriate for given operation. Tree
surgeons must send in the Notice as soon as possible. If a tree surgeon is
at or up a tree and judges the situation to be a level 1 priority they should deal
with level 1 safety emergencies as appropriate but the formal Notice must be in
writing and must still be sent in.

What is the exception for work on dangerous trees and branches?
Where a tree presents an immediate risk of serious harm and work is urgently needed to

remove that risk, tree owners or their agents must give written notice to the authority as
soon as practicable after that work becomes necessary. Work should only be carried out to
the extent that it is necessary to remove the risk.
In deciding whether work to a tree or branch is urgently necessary because it presents an
immediate risk of serious harm, the Secretary of State’s view is that there must be a present
serious safety risk. This need not be limited to that brought about by disease or damage to
the tree. It is sufficient to find that, by virtue of the state of a tree, its size, its position and
such effect as any of those factors have, the tree presents an immediate risk of serious harm
that must be dealt with urgently. One consideration would be to look at what is likely to
happen, such as injury to a passing pedestrian.
If the danger is not immediate the tree does not come within the meaning of the
exception. Where a tree is not covered by the woodland classification and is cut down
because there is an urgent necessity to remove an immediate risk of serious harm, the
landowner has a duty to plant a replacement tree of an appropriate size and species.
Paragraph: 080 Reference ID: 36-080-20140306
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Evidence
For emergency notifications what I require several photographs:
1. Tree in its landscape setting – this should show it at a distance to include
surrounding buildings and any other features within the frame.
2. The tree, showing its full extent of height and crown ideally from 4
cardinal points.
3 A close–up of the issue/ hazard naming the type of hazard, be it a split in
the stem or fractured branch or evidence of root heave…. The opinion of a
competent experienced tree surgeon can be helpful.
Additional evidence which clearly indicates structural decay in cases of
catastrophic stem or limb failure may be requested if photographic evidence has
not been submitted after removal of hazard. Consequently it is advised that such
evidence should not be removed from site until the need for hazard removal has
been verified. Evidence should be sent to trees@charnwood.gov.uk
Please Note:
• All Regulation 14 /15 Notices are logged.
• All tree removed under R14/15 must be replaced.
• Charnwood Planning Service does not provide arboricultural services or
specialist advice to private landowners.
The direct landline is mainly for live calls. Tree surgeons may also get the Senior
Landscape Officer on the mobile but if they do not, then they need to send a text
indicating the level of urgency.
Tree Professionals - Consultants and Tree Surgeons
Here are the links to the main professional accreditation bodies:
The Arboricultural Association for Approved tree surgeons, contractors and Registered
consultants: https://www.trees.org.uk/Find-a-professional , and:
https://www.trees.org.uk/ARB-Approved-Contractor-Directory . The Institute of Chartered
Foresters for Chartered consultants: http://www.charteredforesters.org/about-us/hire-a-

consultant/ , The International Society of Arboriculture for tree surgeons, contractors and
consultants: https://www.isa-arbor.com/
References:
The Town and Country Planning (Tree Preservation)(England) Regulations 2012
UK Statutory Instruments 2012 No. 605 PART 3 Regulation 14
http://www.legislation.gov.uk/uksi/2012/605/regulation/14/made
TPO guidance https://www.gov.uk/guidance/tree-preservation-orders-and-trees-inconservation-areas
Ends/ advice note- dangerous trees /branches revised – 08 July 2020/NOD

APPENDIX - COUNCILS TREE POLICY
https://www.charnwood.gov.uk/pages/tree_policy

